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Petitioner-appellant Wal-Mart Stores, Inc. (Wal-Mart)
has applied to this court for a wit of certiorari to reviewthe
opi nion of the Internediate Court of Appeals (ICA) in GQunp V.

Val - Mart Stores, Inc., No. 21670 (Haw. C. App. Nov. 17, 1999)

(slip op.) [hereinafter, the “ICA's opinion”], affirmng the
trial court’s judgnent in favor of the plaintiff and various
orders of the trial court. Wal-Mart argues that the I1CA erred in

affirm ng the judgnment and orders because: 1) the | CA should not

" Acting Associate Justice Wong, was assigned by reason of the vacancy
created by the resignation of Justice Klein, effective February 4, 2000. On
May 19, 2000, Simeon R. Acoba, Jr. was sworn-in as associate justice of the
Hawai ‘i Supreme Court. However, Acting Associate Justice Whng remains on the
above-captioned case, unless otherwi se excused or disqualified.



have adopted the “nbde of operation” rule; 2) the I CA m sapplied
the rule by omtting certain requirenents; 3) Gunp did not prove
that Wal -Mart failed to exercise reasonable care; 4) the
settlenment paid by Defendant KBRL, Inc. [hereinafter
“McDonal d’s”] to Gunp should have been set off against the anpount
of the jury' s verdict; and 5) the trial court should have
i ncluded McDonal d’s on the special verdict form W hold that
the ICA did not err in adopting the node of operation rule.
However, its application is limted to the circunstances of this
case, wherein a commercial establishnment, because of its node of
operation, has know ngly all owed the consunption of ready-to-eat
food wwthin its general shopping area. W further hold, as a
matter of law, that the MDonal d’ s settlenent should have been
set off against the anount of the jury’'s verdict against Wl -
Mart. Therefore, we reverse the ICA's opinion insofar as it
affirmed the anount of danages entered agai nst Wal -Mart and
affirmthe opinion, as nodified by our analysis, in all other
respects.

I. BACKGROUND

A. Factual and procedural background

This case arose out of an incident in which Gunp

slipped on a french fry outside the McDonal d’ s restaurant but
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I nside the prem ses of Wal-Mart and sustained injuries. The
restaurant is located inside the Kailua-Kona Wal-Mart. The
factual and procedural background is described in the ICA s
opinion. W repeat only the facts relevant to the issues
di scussed herein.

On Cctober 2, 1997, Wal-Mart filed a notion for sumary

judgnent arguing, inter alia, that it was entitled to summary

j udgnent on the negligence claimbecause it did not have notice
of the fallen french fry. The trial court denied the notion.

Prior to trial, Gunp reached a settlenment with
McDonal d’ s, pursuant to which Gunp rel eased McDonald’ s in
exchange for $5,000. Upon Gunp’s notion in limnie regarding the
di sm ssal of McDonald's, the trial court ruled that the issue of
McDonald’s liability would not be raised before the jury and that
McDonal d’s woul d not be included on the special verdict form In
its opposition to the notion, WAl-Mart al so argued that, if the
jury awarded damages to Gunp, VWAl-Mart was entitled to a set off
in the amount of Gunp’'s settlenment with McDonald’s. The trial
court stated that it would not apply a set off because WAl - Mart
had not filed a cross-claimagai nst McDonal d’s.

The evi dence adduced at trial established that
McDonal d’s maintained a sign inside the restaurant that read,
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“Patrons, please do not |eave these prem ses with food.”

However, Wal-Mart enpl oyees generally did not approach custoners
who took McDonald's food into the store unless they saw t he
custoners “do sonething that woul d be hazardous . ”
According to Bryan Wall, who was the store nanager at the tine of
the incident, Wal-Mart had one or two enpl oyees patrolling the
store at any given tine and | ooking for spills or other hazards.
Wall also testified that all enployees were trained to constantly
| ook for potential hazards and that the store called periodic
“zone defenses” during the day. When a zone defense was call ed,
enpl oyees stopped what they were doing to pick up debris on the
floor and clean up any spills. However, Wall was unable to
speci fy how often the zone defenses occurred or whether or when
one had been inplenmented prior to Gunp’s fall.

The jury awarded Gunp $20, 000 in general damages and
$6, 500 in special danages and apportioned liability 95%to Wl -
Mart and 5% to Gunp. On April 23, 1998, the trial court entered
final judgnent in favor of Gunp, ordering Wal-Mart to pay $25,175
I n damages. Wal-Mart subsequently noved for a judgnent
notw t hst andi ng the verdict (JNOV), arguing that there was no
evidence that it had notice of the fallen french fry or that it

had breached any of its nmintenance procedures. 1In the

4



alternative, Wal-Mart requested a new trial in which McDonald s
could be included on the special verdict form The trial court
denied the notion. Wal-Mart tinmely appeal ed.

B. The ICA’s opinion

On appeal, Wl -Mart argued that the trial court erred
in: 1) denying Wal-Mart’s notion for summary judgnment as to the
negl i gence claim 2) dism ssing McDonal d’ s, excluding evidence
regarding McDonald s liability, omtting McDonald s fromthe
special verdict form and refusing to set off the MDonal d’ s
settl ement agai nst the anmount of the jury' s verdict; 3) allow ng
Gunp to introduce evidence of prior accidents; 4) sanctioning
Wal - Mart under Rule 26 of the Hawaii Arbitration Rules; 5)
sanctioning Wal -Mart for settlenent conference violations; and 6)
denying Wal -Mart’s notion for JNOV or a newtrial. The ICA
affirmed the trial court on all points. In its application for
certiorari, Wal-Mart does not contest issues 3, 4, and 5.

In affirmng the trial court’s denial of VWal-Mart’s
notion for summary judgnent as to the negligence claim the ICA
adopted the node of operation rule and held that the rule
relieved Gunp of her burden to prove that Wal-Mart had notice of
the french fry. The ICA also held that the trial court properly

di sm ssed McDonald’'s fromthe case and excl uded evi dence of
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McDonal d’s liability because WAl -Mart had not asserted a cross-
claimfor contribution against McDonald’ s. 1In addition, the |ICA
held that the trial court did not abuse its discretion in
refusing to include McDonald’s, a non-party, on the speci al
verdict form The ICA also affirned the trial court’s denial of
Wal -Mart’s notion for JNOV or, in the alternative, a newtrial
Wal -Mart filed a tinely application for certiorari on
Decenber 17, 1999.! Wal-Mart argues that the 1CA erred in
affirmng the judgnent agai nst Wal - Mart where there was no proof
of actual or constructive notice and no proof that Wal-Mart
failed to exercise reasonable care. Wal-Mart al so argues that
the ICAerred in affirmng the award of damages where Wl - Mart
was deni ed the opportunity to establish McDonald s liability
and/or the trial court refused to set off the MDonald s
settl enent against the anmount of the jury's verdict against it.

II. STANDARD OF REVIEW

The adoption of the node of operation rule and

establishment of the requirenents of the rule are questions of

! The Hawaii Restaurant Association and the Hawaii I|nsurers Council
(HIC) filed briefs of am cus curiae on January 18 and 19, 2000, respectively.
The Buil ding Owners and Managers Associ ation (BOMA) and the Institute of Real
Est at e Managenent filed a joint am cus brief on March 28, 2000. All argue
that the I CA erred in adopting the node of operation rule. HI C and BOMA al so
argue that cross-clains should not be required in order to litigate the
liability of settling parties.



|l aw. Questions of |law are reviewed de novo under the right/wong

st andar d. Roes v. FHP, Inc., 91 Hawai ‘i 470, 473, 985 P.2d 661

664 (1999). The trial court’s findings of fact are reviewed
under the clearly erroneous standard and its concl usions of |aw

are revi ewed under the right/wong standard. Brown v. Thonpson

91 Hawai‘i 1, 8, 979 P.2d 586, 593 (1999).

[Hawai‘i Rules of Civil Procedure (HRCP)] Rule 41(a)(2) provides
in pertinent part that “[e]xcept [by stipulation], an action shall not be
dismissed at the plaintiff’s instance save upon order of the court and upon
such terms and conditions as the court deems proper.” HRCP Rule
41(a)(2) (emphasis added). A court’s imposition of such terms and
conditions would be reviewable for an abuse of discretion. Sapp v. Wong,
3 Haw. App. 509, 512, 654 P.2d 883, 885 (1982).

Moniz v. Freitas, 79 Hawai‘i 495, 500, 904 P.2d 509, 514 (1995)

(sonme alterations in original). Wether Wal-Mart was entitled to
set off the McDonal d s settlement under the Uniform Contribution
Anong Tortfeasors Act (UCATA), HRS 88 663-11 to 663-17 (1993 &
Supp. 1999), is a question of statutory interpretation.

Questions of statutory interpretation are questions of |aw

reviewed de novo. Robert’s Hawaii Sch. Bus, Inc. v. lLaupahoehoe

Transp. Co., Inc., 91 Hawai‘i 224, 239, 982 P.2d 853, 868 (1999).

ITII. DISCUSSION

A. The ICA did not err in adopting the mode of operation rule
and in applying it to the present case.

In affirmng the trial court’s denial of Wal-Mart’s



notion for summary judgnent, the | CA adopted the node of
operation rule, which it sumrarized as fol |l ows:

where a plaintiff is able to demonstrate that the business proprietor
adopted a marketing method or mode of operation in which a dangerous
condition is reasonably foreseeable and the proprietor fails to take
reasonable action to discover and remove the dangerous condition, the
injured party may recover without showing actual notice or constructive
knowledge of the specific instrumentality of the accident.

| CA's opinion at 24 (citing Jackson v. K-Mart, 840 P.2d 463, 468

(Kan. 1992)). \Were the dangerous condition arises through neans
ot her than those reasonably anticipated fromthe node of
operation, the traditional burden of proving notice remains with
the plaintiff. 1d. (citing Jackson, 840 P.2d at 470). Because
t he comrerci al establishment should be aware of the potentially
hazardous conditions that arise fromits node of operation, an
injured plaintiff need not prove that the defendant had actual
notice of the specific instrunentality causing his or her injury.
Notice is inmputed fromthe establishnment’s node of operation

We agree with the I CA that the node of operation rule
is a logical extension of the traditional rule of prem ses

l[iability that we announced in Corbett v. AQAO of WAilua Bayvi ew

Apartnments, 70 Haw. 415, 772 P.2d 693 (1989). In Corbett, we
stated that,

if a condition exists upon the land which poses an unreasonable risk of
harm to persons using the land, then the possessor of the land, if the
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possessor knows, or should have known of the unreasonable risk, owes a
duty to the persons using the land to take reasonable steps to eliminate the
unreasonable 1isk, or adequately to warn the users against it.

Id. at 417, 772 P.2d at 695. As the |ICA noted, having know ngly
al l owed patrons to carry MDonald' s food itens throughout the
store, realizing that sonme itens will foreseeably be dropped,
Wal - Mart had constructive notice that fallen MDonal d’ s food
could create a potential safety hazard. Therefore, an injured
plaintiff should not be required to prove that Wal-Mart had
actual notice of the specific instrunentality that caused his or
her injury. The node of operation rule is also consistent with
the exception to the notice requirenent where the dangerous
condition is traceable to the defendant or its agents. |ICA s
opinion at 30 (citing Jackson, 840 P.2d at 466-67).

Al t hough we agree with the adoption of the node of
operation rule, we clarify the I1CA" s opinion by holding that the
application of the rule is limted to circunstances such as those
of this case. Wal-Mart chooses, as a nmarketing strategy, to
| ease store space to McDonald’s in order to attract nore
custoners and encourage themto remain in the store |onger. Wal-
Mart al so chooses, for the nost part, not to prevent patrons from
carrying their MDonald s food into the Wal - Mart shopping area.
Thi s node of operation gave rise to the hazard that caused Gunp’s
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injury. Under the node of operation rule, Gunp was not required
to prove that Wal -Mart had actual notice of the specific
instrunmentality that caused her injury. The ICA correctly
affirmed the trial court’s denial of Wal-Mart’s notion for
sumary judgnent on the negligence claim

Wal - Mart al so argues that, even if the node of
operation rule is the law in Hawai‘i, the ICA erred in affirmng
Wal -Mart’s liability under the rule because it was not supported
by the evidence adduced at trial. W disagree. Fallen food is a
continuous and foreseeable risk inherent in Wal-Mart’s node of
operation. Further, Wal-Mart failed to take reasonable
precautions to prevent the risks inherent therein. The evidence
adduced at trial established that Wal-Mart had not enforced
McDonal d’s practice of requiring that patrons not renove
McDonal d’s food itens fromthe restaurant. In addition, although
Wal | described the “zone defense” nethod enpl oyed by WAl -Mart, he
could not state how often zone defenses were called or whether
one had been called before Gunp’s fall. The ICA did not err in
affirmng the final judgnent and the order denying the notion for
JNOV or a new trial.
B. The ICA did not err in affirming the dismissal of

McDonald’s, the exclusion of evidence regarding McDonald’s

liability, and the omission of McDonald’s from the special
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verdict form, but erred in affirming the amount of the
damages assessed against Wal-Mart.

The 1 CA held that the trial court did not err in
di sm ssing McDonald’ s fromthe case and in excluding evidence
regarding McDonald' s liability. The ICA also held that the trial
court did not abuse its discretion in refusing to include
McDonal d’s on the special verdict form The |ICA further held
that Wal -Mart was not entitled to contribution from MDonal d’ s,
but it did not address whether Wal-Mart was entitled to a set off
in the amount of MDonald s settlenment with Gunp. In its
application for certiorari, Wal-Mart argues that MDonal d' s
proportionate liability should have been litigated and that Wal -
Mart was entitled to a set off.

1. Litigation of McDonald’s liability

Wal - Mart argues that the 1CA erred in holding that a
cross-claimfor contribution is a condition precedent to the
apportionment of fault between a settling joint tortfeasor and a
remaining joint tortfeasor. This is a msstatenent of the ICA' s
holding. The ICA noted that if Wal-Mart had filed a cross-claim
agai nst McDonald's, the trial court could not have di sm ssed
McDonal d’s fromthe case and the proportionate liability of the

two defendants coul d have been determ ned at trial. | CA' s
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opi nion at 37. However, the I CA agreed with Wal -Mart that non-
parties may be included on a special verdict form [d. at 38

(citing Kaiu v. Raymark Industries, Inc., 960 F.2d 806 (9th Cr

1992); Wheelock v. Sport Kites, Inc., 839 F. Supp. 730 (D. Haw

1993)). The ICA's holding that the failure to file a cross-claim
supported the trial court’s exercise of discretion in omtting
McDonal d’s fromthe special verdict formdid not anbunt to a
requi renent that a cross-claimbe filed.

The UCATA defines “joint tortfeasors” as “two or nore
persons jointly or severally liable in tort for the sanme injury
to person or property, whether or not judgnent has been recovered
against all or sonme of them” HRS § 663-11 (1993). Joint
tortfeasors “are jointly and severally liable for the injury they
caused to an injured party . . . and the injured party is
entitled to collect his or her entire danmages fromeither

tortfeasor.” Karasawa v. TIGIns. Co., 88 Hawai<i 77, 81, 961

P.2d 1171, 1175 (App. 1998). HRS § 663-12 provides that:

The right of contribution exists among joint tortfeasors.

A joint tortfeasor is not entitled to a money judgment for
contribution until the joint tortfeasor has by payment discharged the
common liability or has paid more than the joint tortfeasor's pro rata share
thereof.

When there is such a disproportion of fault among joint tortfeasors
as to render inequitable an equal distribution among them of the common
liability by contribution, the relative degrees of fault of the joint
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tortfeasors shall be considered in determining their pro rata shares, subject
to section 663-17.

HRS 8§ 663-17(c) (1993) provides: “As anpbng joint tortfeasors who
in a single action are adjudged to be such, the |ast paragraph of
section 663-12 applies only if the issue of proportionate fault
is litigated between them by pleading in that action.”

In the present case, Gunp fell and sustained injuries
after she slipped on a McDonald' s french fry that was on the
floor of the Wal-Mart store. Thus, Wal-Mart, the party in
control of the prem ses where the incident occurred, and
McDonal d’s, the party that made and sold the french fry, are
joint tortfeasors under HRS 8 663-11. Wal-Mart did not file a
cross-clai magainst McDonald's. The ICA correctly held that,
based on HRS 88 663-12 and 663-17(c), because Wal -Mart did not
file a cross-claimagainst McDonald's, VWal-Mart did not have a
right of contribution from MDonald s, and the trial court
properly acted within its discretion in dismssing MDonal d’ s
fromthe case.

The I CA also correctly held that, under appropriate
ci rcunstances that did not exist in the present case, non-parties
may be included on a special verdict form Non-parties my be

considered joint tortfeasors under the UCATA and, in the trial
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court’s sound discretion, may be included on a special verdict
form “A party is liable within the nmeaning of section 663-11 if
the injured person could have recovered damages in a direct
action against that party, had the injured person chosen to

pursue such an action.” Velazquez v. National Presto Indus., 884

F.2d 492, 495 (9th Cr. 1989) (citing Petersen v. Cty & County

of Honolulu, 51 Haw. 484, 485-86, 462 P.2d 1007, 1008 (1969), as

anended, (1970); Tanmashiro v. De Gama, 51 Haw. 74, 75, 450 P.2d

998, 1000 n.3 (1969) (discussing predecessor to section 663-11)).
However, the circunstances of the present case are

di stingui shable fromthose of Kaiu and Weel ock, cited by Wl -

Mart, in which non-parties were included on the special verdict

forms. |In Kaiu, the included non-party was not nmade a party to

t he action because of a bankruptcy stay that was effective

t hroughout the course of proceedings. 960 F.2d at 819 n.7. In

Wheel ock, the federal district court dism ssed a defendant, Sport

Kites, Inc., in order to preserve diversity jurisdiction but

concl uded that Sport Kites could still be included on the speci al

verdict form 839 F. Supp. at 734. There is further

authoritative support for the inclusion of non-parties on speci al

verdict forns. In Nobriga v. Raybestos-Minhattan, |Inc., 67 Haw

157, 683 P.2d 389 (1984), the plaintiffs settled with twenty-two
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of the twenty-four defendants, but all twenty-four were included
on the special verdict form However, this was apparently done
pursuant to the terns of the release. 1d. at 160, 683 P.2d at
391.

W agree with the ICA that the trial court did not
abuse its discretion in omtting MDonald s fromthe speci al
verdict form Wal-Mart chose not to file a cross-clai magainst
McDonal d’s. Wiile there are tactical reasons to choose not to
file a cross-claim one of the risks that acconpani es such a
decision is the risk that McDonald’s would settle, which could
prevent WAl -Mart from establishing the pro rata share of fault
between the two. Based upon the circunstances of GQunp’s
settlement with McDonal d’ s, which were distinguishable fromthose
of the cases cited supra, the trial court acted within its
di scretion in omtting McDonald’s fromthe special verdict form
and preventing Wal-Mart fromlitigating McDonald s fault because
Wal - Mart had not filed a cross-claim

2. Set off of the McDonald’s settlement
In its application for certiorari, Wal-Mart argues that
it was entitled to set off the amount of Gunp’ s settlenent with
McDonal d’ s agai nst the anbunt of the jury's verdict against it

under the well established principle that a plaintiff is only
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entitled to one recovery. See Anerican Broadcasting Co. v. Kenai

Air of Hawaii, Inc., 67 Haw. 219, 231, 686 P.2d 1, 8 (1984);

Mtchell v. Branch, 45 Haw 128, 141, 363 P.2d 969, 978 (1961).

Val - Mart al so contends that because McDonald’'s was a joint
tortfeasor, under HRS 8 663-14 (1993),2 McDonal d’s rel ease shoul d
have decreased Gunp’s cl aimagai nst Wal -Mart. W agree.

The right of contribution is separate and distinct from
the right to set off. Conpare HRS § 663-14 (Rel ease; effect on
injured person’s clain) with HRS § 663-15 (1993) (Rel ease; effect
on right of contribution).® Further, we have previously stated:

In a joint tortfeasor action the most desirable procedure is for all
alleged tortfeasors to be joined in one action. As we have said: “This

would ensure that a plaintiff will recover his full damages, neither more
nor less . ...” Loui v. Oakley, 50 Haw. 260, 265, 438 P.2d 393 (1968). In

2 HRS 8 663-14 provides:
A release by the injured person of joint tortfeasors or one
joint tortfeasor, whether before or after judgment, shal
not di scharge the other tortfeasors unless the releases or
rel ease so provide; but reduces the claim against the other
tortfeasors in the ampunt of the consideration paid for the
rel eases or release, or in any amount or proportion by which
the rel eases or release provide that the total claimshall
be reduced, if greater than the consideration paid.

3 HRS § 663-15 provides:

A rel ease by the injured person of one joint
tortfeasor does not relieve the joint tortfeasor from
liability to make contribution to another joint tortfeasor
unl ess the release is given before the right of the other
tortfeasors to secure a noney judgnment for contribution has
accrued, and provides for a reduction, to the extent of the
pro rata share of the released tortfeasors, of the injured
person's damages recoverabl e against all the other
tortfeasors.
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Rodrigues v. State, 52 Haw. 156, 472 P.2d 509 (1970), we noted that
“[t]he general rule in measuring damages is ‘to give a sum of money to the
person wronged which as nearly as possible, will restore him to the
position he would be in if the wrong had not been committed.”” 52 Haw.
at 167. Thus, in following that principle, the Intermediate Court of
Appeals in Beerman v. Toro Manufacturing Corp., 1 Haw. App. 111, 615
P.2d 749 (1980), adopted the position that a party was entitled to only one
satisfaction of a judgment. We think that there should be only one
recovery for compensatory damages except where statutes otherwise
provide.

Nobriga, 67 Haw. at 162-63, 683 P.2d at 393 (enphasis added).

In the present case, Gunp is entitled to only one
recovery for conpensatory damages, unless the applicable statute
provi des ot herwi se. Under HRS § 663-14, the rel ease of one joint
tortfeasor “reduces the claimagainst the other tortfeasors in
t he amount of the consideration paid.” Therefore, Gunp’ s rel ease
of McDonal d’s in exchange for $5,000 reduced her clai magainst
Wal - Mart by that anmount by operation of law. If the jury
determ ned t hat her damages were $26,500 and that she was
responsi bl e for $1,325.00, Wal-Mart shoul d not have been
obligated to pay nore than $20,175. This linmtation of Gunp’s
recovery is independent of whether Wal-Mart filed a cross-claim
for contribution against McDonald s. Therefore, the ICA erred in

affirmng the trial court’s April 23, 1998 judgnent“ that stated

4 We note that the ICA's opinion m stakenly states that the judgment was
dat ed Septenber 19, 1997.
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that Wal-Mart was liable to Gunp in the anpbunt of $25,175. 00.
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IV. CONCLUSION

Based on the foregoing, we reverse the I CA s opinion
insofar as it affirmed the anmount of damages entered agai nst WAl -
Mart. W remand the case to the trial court for entry of
j udgnment consistent with this opinion. W affirmthe I1CA s

opinion, as nodified by our analysis, in all other respects.
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